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Tel: Direct Line XXXX XXX
Our Ref: S/ IDRP 
Your Ref:  ABCDEFG
Date: August 2016
If Phoning please ask for: XXXXXX
Private & Confidential
Mr Barry Bethel
44 Huawei Way
Bridge of There
DD3 7QA
Dear Mr Bethel,

Local Government Pension Scheme (Scotland) Regulations 
Internal Dispute Resolution Procedure

I refer to your appeal application under the above regulations, Your appeal is against the decision of XXXXXX to award ill health retirement on a ‘tier two’ basis, rather than ‘tier one’, which you believe to be the appropriate level of award.
Initially, I must inform you that my role at stage one of the procedure is to ensure that the above Regulations have been complied with in reaching the decision that is the subject of your appeal.
In considering your appeal, I note the following information;

· You were employed as a service advisor with XXXXXX since September XXXX
· You have been diagnosed as suffering from XXXXXXX and XXXXXXX, conditions which have been present since XXXXXXX
· Your symptoms did not begin to affect your ability to work until 2014
· In 2012/13, you were bed bound for a period of around six months
· In July 2016, your employing Authority discussed the possibility of ill health retirement and arranged a consultation with their Occupational Health provider

· You then attended a consultation with Dr XXXXXX. Dr XXXXX’s report to XXXXX confirmed that in her opinion, you did satisfy the criteria for ill health retirement
· Ill health retirement was processed, with benefits being paid on a ‘tier two’ basis
· You submitted an appeal on 16th August 2016, against the decision to award ill health retirement on a ‘tier two’ basis, as you are of the opinion that ‘tier one’ benefits should apply
The provisions of the pension scheme, for entitlement to payment of benefits on ill-health grounds are covered by Regulations 34 and 35 of the Local Government Pension Scheme (Scotland) Regulations 2018, which state;
Early payment of retirement pension on ill health grounds: active members
34.—(1) An active member who has qualifying service for a period of 2 years and whose employment is terminated by a Scheme employer on the grounds of ill health or infirmity of mind or body before that member reaches normal pension age, is entitled to, and must take, early payment of a retirement pension if that member satisfies the condition in paragraph (3) of this regulation.

Paragraph (3) goes on to state;

(3)The condition is that the member is, as a result of ill health or infirmity of mind or body, permanently incapable of discharging efficiently the duties of the employment the member was engaged in 
Regulation 35 of the above regulations provides clarification that before a Scheme employer can reach a decision on a member’s eligibility for ill health retirement, they must obtain a certificate to that effect from an Independent Registered Medical Practitioner (IRMP).

For completeness, I have copied the relevant excerpts of regulation 35 below.
Role of the IRMP
35.—(1) A decision as to whether a member is entitled under regulation 34 to early payment of retirement pension on grounds of ill health or infirmity of mind or body, and if so which tier of benefits the member qualifies for, shall be made by the member’s Scheme employer after that authority has obtained a certificate from an IRMP as to-

(a)Whether the member satisfies the condition in regulation 34(3); and if so,

(b)Whether the member is unlikely to be capable of undertaking gainful employment before normal pension age

Schedule one of the above regulations defines the terms ‘gainful employment’, ‘permanently incapable’ and ‘IRMP’ as follows;

“gainful employment" means paid employment for not less than 30 hours in each week for a period of not less than 12 months;
“permanently incapable" means that the member will, more likely than not, be incapable until, at the earliest, the member’s normal pension age; and
“IRMP" means an independent registered medical practitioner who is registered with the General Medical Council and—
	(a
	holds a diploma in occupational health medicine (D Occ Med) or an equivalent qualification issued by a competent authority in an EEA state; and for the purposes of this definition, “competent authority” has the meaning given by section 55(1) of the Medical Act 1983 (59); or

	(b
	is an Associate, a Member or a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA state;


As stated at the outset, my role is to ensure that the correct procedures have been followed during the ill health assessment, and that the regulations have been applied in the correct manner. I therefore must look at the facts and ask has XXXXXX,  in its capacity as your Employing Authority, acted in accordance with the above regulations.
The facts I have relied upon are therefore as follows;

· X
· X

· X

· X

Based on the above, I must determine that XXXXXX has processed your case correctly in accordance with The Local Government Pension Scheme (Scotland) Regulations and advise that your appeal is dismissed. It is clear that you were referred to an independent, suitably qualified and approved medical practitioner to assess your eligibility for ill health retirement.

XXXXXXX were provided with certification that you satisfied the ill health retirement criteria, and benefits were awarded on a ‘tier two’ basis. 
I can only therefore reiterate my opinion that XXXXX have acted in accordance with the relevant regulations in reaching their decision to award benefits on a ‘tier two’ basis.

“If you wish to proceed to Stage 2 you should submit an IDRP Stage 2 Application to the Scottish Public Pensions Agency (SPPA) within 6 months from the date of this letter. Application forms and guidance can be found on the SPPA website. Completed forms can be posted to:- 

LGPS Policy Manager, Scottish Public Pensions Agency, 7 Tweedside Park, Tweedbank, Galashiels, TD1 3TE, or emailed to IDRPApplications@gov.scot.” 

If you have a complaint or dispute concerning your pension arrangements you can contact The Pensions Ombudsman: 0800 917 4487 www.pensions-ombudsman.org.uk
If you want independent information and guidance concerning your pension you can contact Money Helper on 0800 011 3797 or www.moneyhelper.org.uk/en/contact-us/pensions-guidance
Yours sincerely,

XXXXXX
XXXXX Officer : XXXXX Council
Cc. XXXXXXXX
XXXXXXX
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